Introduction
Scholarly interest in the position and role of cities and local governments in environmental governance is growing. 2 The climate change discourse of recent years seems to have deepened this curiosity. 3 International attention to local environmental governance can, however, be traced back to the 1990s when the United Nations (UN) The author wishes to thank the workshop organisers and the Alexander von Humboldt Foundation for its financial support towards this research.
developmental pressures to be closely interlinked. 8 The Rio Declaration links ecological degradation and poverty, 9 for example, while Agenda 21 advances the idea of different development interdependencies in the pursuit of sustainability. 10 The notion that local authorities have a significant function in the world's transition to an inclusively perceived sustainable future culminated in the development of Local Agenda 21. 11
Still, twenty odd years down the line domestic law and policy as well as decisionmakers themselves continue to grapple with the details of the role of local authorities in this pursuit. 12 For state governments, the optimal allocation and actual execution of sustainability mandates by government institutions are often challenging. This challenge intensifies under certain conditions, for example, when there is a lack of political will, when organs of state compete with each other for resources or when a country's national constitution provides for a substantive constitutional environmental right to be realized for the present and future generations by an institutionally divided government, in the collective. 13 Using the interconnectedness of ecological and other developmental pressures in the pursuit of sustainability as the conceptual departure point, this note explores the interrelationship between ecologically sustainable development (the green environmental agenda) and pro-poor urban development and environmental health (the brown environmental agenda). The latter's relevance for local government in See Principle 5 of the Rio Declaration, for example.
10
Chapter 1 of Agenda 21.
11
Chapter 28 of Agenda 21 is titled "Local authorities' initiatives in support of Agenda 21" and serves as the basis of what has become known as Local Agenda 21 programmes and projects in many parts of the world. The basis for local action is described in ch 28.1: "Because so many of the problems and solutions being addressed by Agenda 21 have their roots in local activities, the participation and cooperation of local authorities will be a determining factor in fulfilling its objectives. Local authorities construct, operate and maintain economic, social and environmental infrastructure, oversee planning processes, establish local environmental policies and regulations, and assist in implementing national and subnational environmental policies. As the level of governance closest to the people, they play a vital role in educating, mobilizing and responding to the public to promote sustainable development."
South Africa is discussed 14 2 The "green" and "brown" environmental agenda
The literature in the domain of environmental management and governance often describes "environmental" issues (objectives, complexities, strategies etc) with reference to the allegorical brown and green agenda and the synergies between the two. 16 The green environmental agenda typically concerns ecosystem protection, 14 Cock 2004 http://ccs.ukzn.ac.za/files/Cock%20Connecting%20the%20red,%20brown% 20and%20green%20The%20environmental%20justice%20movement%20in%20South%20Afric a.pdf 2 refers to Harvey when she explains that the term "environmental issues" has generated a diversity of mutually exclusive and sometimes antagonistic claims -a "confusing multiplicity of discourse". Connelly et al Politics and the Environment 7 explains that inherent to the notion of "sustainable development" is the idea that social and economic practices are inseparable from the natural environment and require the integration of economic development and environmental protection. mitigation of loss or the deterioration of natural life-support systems, and the prevention of the degradation of natural resources such as water, forests, soil and biodiversity. 17 This agenda focuses on the delayed, dispersed and ecological effects of human activity at different scales and is directed at inter-generational equity, environmental justice 18 and the protection of the environmental rights of future generations. 19 The green agenda recognises people and human activity in the longterm protection 20 of the natural resource base, while it covers issues such as the restitution of land, 21 access to and the sustainable use of biodiversity, 22 the management of phenomena such as natural hazards, 23 ecosystem health, the "tragedy of the commons" and "limits to growth". 24 Nel and Kotzé explain that the green agenda attends to the biotic (living) and abiotic (non-living) elements of the earth system and that, in addition to those already mentioned, it covers specific issues such as the protection of threatened species, ecosystems, vulnerable habitats and biodiversity, the eradication of alien, invasive species and the maintenance of ecosystem services. 25 The brown environmental agenda focuses on the now and hinges on the understanding that social issues ("brown capital") cannot be separated from the environment -human beings are an integral and indivisible part of the earth system. 26 The relevant social issues include "imbalances in patterns of production and consumption resulting in unequal access to opportunities, resources and services; and the challenges presented to individuals and groups by poverty, disease, unemployment, crime and environmental injustice". 27 The brown agenda further focuses on the vulnerabilities of the urban poor, 28 human livelihoods in urban areas, prevention, management and recovery from disasters or setbacks, 29 and the fulfillment of basic human needs such as food, housing, medical facilities, sanitation infrastructure, waste management, intra-generational equity, and quality of life. 30 Notably, the brown agenda concerns the immediate, localised and health-related effects of human activity that often have particular bearing on low-income groups. 31 It follows that the green and brown agenda continue to symbolise the prevailing environment-versus-development discourse of the 1990s. 32 Allen submits that currently the green and brown agenda converge in highlighting worldwide all of the environmental impacts of human activity and that our response to climate change links both agendas. 33 Bolnick et al holds a contrary view, namely that international environmental concerns tend to emphasise the green but that the brown agenda remains the obvious priority for most deprived communities -such as those of urban Africa. 34 The green agenda is by no means off the charts but the brown agenda however seems to remain the immediate and first concern in the African context. 35 Considering the focus and characteristics of the brown agenda, anyone familiar with the socio-economic make-up of and the livelihood challenges in Africa will be able to appreciate the immediate relevance of this agenda for the continent. It is useful in this regard to consider the explanatory and differentiating characteristics of the green and brown environmental agenda as developed by McGranahan and Sattertwhaite 36 (Table 1) The brown environmental agenda denotes concerns about urban development, the urban poor, local direct threats to human health, human livelihoods in urban belts and local vulnerability. The urban environmental hazards causing the most ill-health are those found in poor homes, neighbourhoods and workplaces principally located in the South; ie in countries in transition, such as South Africa. 47 The preeminence of the urban in the brown environmental agenda as indicated in Table 1 government. 48 Christmas and De Visser state that "of all the spheres of government, local government arguably has the most immediate developmental mandate to realize the ideal physical environment for the communities it serves". 49 Canvassed against the above, the next part of this paper questions the application of section 24 of the Constitution in the brown agenda context with specific reference to local government. This inquiry also draws upon some relevant dictates of South African local government law including that municipal councils, within the financial and administrative capacity of municipalities, have the duty to strive to ensure that municipal services are provided to local communities in a financially and environmentally sustainable manner; to promote a safe and healthy environment in municipalities; and ultimately to contribute, together with other organs of state, to the progressive realisation of section 24 of the Constitution. 50
South African law and local government's "non-environmental" constitutional duties
It is trite that South Africa's constitutional environmental right caters for both the green and brown agendas. Section 24 states that:
Everyone has the right:
(a) to an environment that is not harmful to their health or well-being; and (b) to have the environment protected, for the benefit of present and future generations, through reasonable legislative and other measures that:
(i) prevent pollution and ecological degradation;
48 Developmental local government is described in part B of the 1998 White Paper on Local Government: "Developmental local government is local government committed to working with citizens and groups within the community to find sustainable ways to meet their social, economic and material needs and improve the quality of their lives … In future, developmental local government must play a central role in representing our communities, protecting our human rights and meeting our basic needs. It must focus its efforts and resources on improving the quality of life of our communities, especially those members and groups within our communities that are most often marginalised or excluded, such as women, disabled people and very poor people." (ii) promote conservation; and (iii) secure ecologically sustainable development and use of natural resources while promoting justifiable economic and social development.
Read with section 7(2) of the Constitution, section 24(a) translates into a duty of the entire government to respect, protect, promote and fulfill the right of everyone 51 to an environment not harmful to health or well-being. Health and well-being in this context are not further described in section 24(a), which makes for conceptual malleability. This sub-section is widely understood, however, to protect more than merely the interests that people hold in the protection of the natural resource base. 52
It has been argued that it also protects interests such as, for example, good health, access to food and tourist-related income, 53 the relief of poverty, 54 the aesthetic and spiritual dimensions of the natural environment, including the idea of a "sense of place", and the protection of human health against the impacts of environmental pollution (such as littering) and against the indirect, deferred and displaced consequences of livelihood loss and population displacement. 55 It follows that section 24(a) bears potential relevance to many a brown agenda issue.
Two decades since the adoption of the environmental right, the judiciary and litigants per se have nonetheless made limited use of section 24(a) in court proceedings that have directly or in a consequential way concerned brown agenda conflicts. This can hardly be as a result of the lack of such cases before the courts, when one bears in mind the circumstances, facts and legal questions in land-mark cases such as but not The legislature's "interpretation" of "the environment" provides meaningful guidance.
The statutory definition of the environment seems to implicitly cater for the green and brown environmental agenda as well as for the synergy between the two. The National
Environmental Management Act 107 of 1998 (the NEMA) defines the environment with reference to ecological and social aspects: 75 'environment' means the surroundings within which humans exist and that are made up of-(i) the land, water and atmosphere of the earth;
(ii) micro-organisms, plant and animal life;
(iii) any part or combination of (i) and (ii) and the interrelationships among and between them; and (iv) the physical, chemical, aesthetic and cultural properties and conditions of the foregoing that influence human health and well-being.
Several of the characteristics of the green and brown agenda as discussed earlier can furthermore be seen in the NEMA's list of framework environmental management principles. 76 These principles 77 form the mainstay of the "legislative and other measures" 78 to be taken by the government in terms of section 24 of the Constitution.
The principles should steer all government action that may significantly affect the environment and it is explicitly provided that the principles apply "alongside the State's responsibility to respect, protect, promote and fulfill the social and economic rights"
in the Constitution and "in particular the basic needs of categories of persons disadvantaged by unfair discrimination". 79 The NEMA states that development "must Informants from different communities cited very different priority environmental issues ranging from aids in Ivory Park, to the presence of sewage and human waste in water in Alexandra, illegal dumping, waste, land restitution, mining, industrial agriculture, genetic engineering, animal rights, intellectual property, nuclear energy, military activity as one of the most destructive environmental forces, corporate accountability, asbestos related illnesses, soil erosion, loss of biodiversity, poaching, overpopulation, drought, air pollution and climate change. Access to clean water and energy were the issues most frequently cited. Limited access to electricity means that many of the poor turn to burning soil and liquid fuels in poorly ventilated homes. This creates high levels of indoor air pollution and contributes to deforestation in the periurban areas as well as outdoor air pollution with serious health impacts such as asthma, bronchitis and lung cancers.
The research subjects in this study understood and experienced typical "socioeconomic" problems (eg the lack of access to electricity, overpopulation and land restitution) to be of "environmental" relevance. Their problems were also framed as being issues of health and well-being. Notably, access to clean water, air and electricity as characterized by the research subjects are brown agenda issues also form part of the service-delivery mandate of local government. 92 unnecessary. 97 Some may further argue that a too generous interpretation of section 24 may diminish the importance of the environmental provision and the important symbolic role it plays in affirming the importance of the environment and ecologically sustainable development. However, to reason in this way is to evade the interconnectedness of the rights in the Bill of Rights. 98 The "environmental" relevance of the seemingly "non-ecological" constitutional duties of local government lies in understanding the connection inter alia between sections 9, 10, 24, 25, 26, 27 and 28 of the Constitution. 99 Even though these duties may also be at the core of the property right (section 25) or the rights of access to housing (section 26) or water and sanitation (section 27(b)), for example, the potential of the constitutional environmental right (section 24(a)) is significant 1) to further reinforce the protection that communities enjoy in terms of sections 25 and 27 and other socio-economic rights, and 2) to protect socio-economic interests that are not necessarily explicitly captured in existing rights such as access to electricity, access to sanitation or disaster management infrastructure upgrades for the purposes of climate adaptation. 100 Of further significance is the fact that the right to an environment that is not detrimental to health or well-being (section 24(a)) is not internally limited by a "dependent on available resources"-clause. Section 24(a) can only be limited by virtue of the general section 36 limitation clause. 101 For as long as section 24 remains uncoupled with municipal service delivery performance, understanding of how the environmental right informs municipal decision-making and planning as well as the design, adoption and implementation of local environmental governance instrumentation (eg integrated development plans, 97 Kidd Environmental Law 526 explains that s 24 may "conceivably be used to 'fill the gaps'". This use of of s 24 as a "gap filler" applies, not only in cases where the harm is done to the natural environment, but where harm is done more widely".
98
On the interconnectedness of rights in the South African Constitution, see Liebenberg and Goldblatt 2007 SAJHR 335. 99 These sections cover equality, dignity, environment, property, housing, food, water and childrens' rights, respectively. 100 See Kidd Environmental Law 22-23 who also interprets these and other interests to form part of "well-being" in s 24(a) of the Constitution. spatial plans, zoning schemes, 102 budgets, performance management systems, bylaws, public-private partnerships, public participation processes, municipal rates and taxes and municipal policies), will remain unexplored. This is worrying, given the internationally 103 and locally 104 established significance of these local government instruments for the transition to sustainability. Velverde states in this vein that: "in regulating space and looking after the "public welfare", municipalities can sometimes wield legal tools that have no equivalent in higher levels of government". 105
5
Some conceptual remarks See also Feris "Environmental Rights Protected" 224. 108 Sánchez-Rodíquez "Urban Sustainability" 149-150 puts it in more general terms, albeit in sustainability language, that municipalities are "engines of economic growth", "loci of improved social wellbeing" and "agents of environmental change".
Much more remains to be said about local environmental governance in South Africa and the details of its inter-relationship with the socio-economic and other rights (eg procedural rights) in the Constitution. 110 The ongoing, deep and widespread concern about service delivery in the country, however, renders it necessary to let the straight message take flight: failing municipal service delivery amounts to a breach of the general service delivery duties of municipalities (in the form of an omission). Section 24 of the Constitution calls upon all three spheres of government to devise and implement "legislative and other measures" towards environmental protection now and well into the future and for purposes of pollution prevention, conservation and ecologically sustainable development. For the most recent discussion on this topic, see Referring to municipal bylaws, for example. sufficient geographical and governance scales, training and skills, the identification, adoption and use of suitable governance instrumentation and the effective implementation of management systems, among other governance factors. 113 For this reason, I petition instead for the rigorous interpretation and internalization of section 24(a) of the Constitution in the execution of the work of municipal councils, municipal administrations, relevant national and provincial government departments and those appearing and presiding over the courts. This is not to advocate for a strict distinction between any of the rights in the Bill of Rights. The activities or inactivity of the South African government must however be subject to the closest possible scrutiny to ascertain both its immediate and its eventual impacts on the environment as well as on the health and well-being of people -i.e. the subject matter of section 24.
Considering the list of its areas of responsibility given in Schedules 4B and 5B of the Constitution, there is little purpose in repeating how important this is for local government. The continued search for optimal local environmental governance that meets the demands especially of the constitutional environmental right and that moves from rhetoric to action is the task of everyone working with and for local government; it is the task of every judicial and other institution that must protect and enforce the rights of poor and exposed urban dwellers. In line with the transformative objectives of the Constitution and the pursuit of social and environmental justice, the benefits of proper local environmental governance must reach the urban poor as well as the elites, and must be extended to both rural-dwellers and future generations. 114 
Conclusion
In talks of "radical and meaningful change in the performance of local government" it is more relevant than ever to conceptually develop and act upon the constitutional protection of critical brown agenda interests. This is to be done with the indivisible nature of rights in mind and in a fashion that supplements the more direct protection offered by rights such as the right of access to adequate housing. The extent of the success of such efforts will depend on the gleaning of additional knowledge and findings from the scientific fields of environmental management, environmental governance and climate change. 117 For the moment, though, it may be concluded that every municipality in South Africa must be informed and directed by section 24 of the Constitution as far as concerns the quantity, quality and sustainability of basic municipal services to be provided, from water and sanitation services through to electricity and local planning. These services underpin human health and well-being, they strengthen urban community resilience and local economic growth, and, together with the green agenda, they determine how the people in South Africa live, work, play and associate every day.
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McGranahan et al "Land and Services for the Urban Poor" 77.
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For a brief discussion of the impacts on human health of climate change in urban areas, see Sánchez-Rodíquez "Urban Sustainability" 157. Constitution of Zimbabwe, 2013
BIBLIOGRAPHY

